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The ITT Anti-Trust Decision 

In the thousands of pages of testi- 
mony and analysis regarding the ITT 
case since 1971, the only major charge 
that has been publicly made against 
President Nixon is that in return for a 
promise of a political contribution 
from a subsidiary of ITT, the Presi- 
dent directed the Justice Department 
to settle antitrust suits against the cor- 
poration. 

That charge is totally without 
foundation: 

* The President originally acted 
in the case because he wanted to 
avoid a Supreme Court ruling that 
would permit antitrust suits to be 
brought against large American com- 
panies simply on the basis of their 
size. He did not direct the settlement 
or participate in the settlement ne- 
gotiations directly or indirectly. The 
only action taken by the President 
was .'a telephoned instruction on 
April 19, 1971 to drop a pending ap- 
peal in one of the ITT cases. He res- 
cinded ; that instruction two days 
later.' 

0 The actual settlement of the ITT 
ease;, while avoiding a Supreme 
Court ruling, caused the corporation 
to undertake the largest single dives- 
titure in corporate history. The com- 
pany was forced to divest itself of 
Subsidiaries with some $1 billion in 
annual sales, and its acquisitions 
were restricted for a period of 10 
' years. ; • . ’ 



• The President was unaware of - 
any commitment by ITT to make a 
contribution toward expenses of the 
Republican National Convention at 
the time he took action on the anti- 
trust case. In fact, the President’s 
antitrust actions took place entirely 
in April of 1971— several weeks be- 
fore the ITT pledge was even made. 
President’s Interest in Anti-Trust Pol- 
icy f • ■ ■ 

Mr. Nixon made it clear during his 
1968 campaign for the Presidency that 
he stood for an antitrust policy which 
would balance the goals of free compe- 
tition in the marketplace against the 
avoidance of unnecessary government 
interference with free 1 enterprise. One 
of Mr Nixon’s major antitrust con- 
cerns in that campaign was the Gov- 
ernment s treatment of conglomerate 
mergers. Conglomerates had become 
an important factor in the American 
economy during the 1960’s, and despite 
public fears that they were threaten- 
ing free competition in the market- 
place, the administrations of those 
years — in Mr. Nixon’s opinion — had 
not been clear in their attitude toward 




them. In one of his 1968 campaign 
books, Nixon on l!he Issues, in which 
he put forward in summary -form his 
conclusions about national and inter- 
national issues, ; Mr. Nixon expressed 
his dissatisfaction with existing coii- 
glomerate policies: 

“The Department of Justice has re- 
cently proposed guidelines for 
‘conglomerates’ but the guidelines 
have not provided any substantial 
criteria on which businessmen can 
safely depend; Moreover, there is. 
the problem of unsettled case law on 




the question. My administration will 
make a real effort, and a successful 
one, -I believe, to clarify this entire 
‘conglomerate’ situation. . 

To help resolve the issues involved, 
Mr. Nixon during his campaign ap- 
pointed a Task Force on Productivity 
and Competition, headed by Professor 
George Stigler . of the University of 
Chicago and including several eminent 
academicians. The - task force pres- 
ented its report to the newly inaugu- 
rated President on February 18, 1969. 
The group recognized public fears that 
conglomerates posed a “threat of sheer 
bigness” but said these fears were 
“nebulous” and should not be con- 
verted into an aggressive antitrust pol- 
icy on the basis of knowledge then 
available. “We strongly recommend,” 
stated the report, “that the Depart- 
ment (of Justice) decline to undertake 
a program of action against conglomer- 
ate enterprises ...” 

A similar view was set forth by 
many outside the government. In an 
article in Fortune in September of 
1969, Robert Bork, then a professor of 
antitrust law at the Yale Law School, 
attacked the policy of antitrust en- 
forcement against conglomerates that 
he thought was emerging, at the Jus- 
tice Department. He noted that unless 
conglomerates mergers were involved' 
in horizontal price-fixing within an in- 
dustry, there was no economic founda- 
tion for believing that they were anti- 
competitive. He also noted that “The 
campaign against conglomerate merg- 
ers is launched in the teeth of the con- 
slusion reached by the task force that 
President Nixon himself appointed to 
study and report on antitrust policy,” 

A second major concern of the Presi- 
dent and his advisers was their fear 
that the ability of U.S. companies to 
compete in the world market might be 
threatened by antitrust actions against 
conglomerates. The United States 
faced a shrinking balance of trade sur- 
plus and the President and. many of. , 
his advisors felt that U.S. multi-na- 
tional companies could play an impor- 
tant roie in improving the balance. 

The President feared that antitrust 
a clear restraint of trade would render 
them less aboe to compete with the 
government-sheltered and sponsored 
industrial giants of Europe and Asia. 
The President and his advisers were 
keenly aware that the large industrial 
entities of foreign countries did not op- 
erate under the kind of antitrust pres- 
sure faced by American companies, 
and they believed that the absence of 
such pressure enabled those countries 
to compete more successfully in world 
markets. j 

This view took published form in a 
report, “The United States in the 
Changing World Economy” writteh by 
the President’s Council on Interna- 
tional Economic Policy. In -that docu- 
ment, Peter Peterson, Director of the 
C.I.E.P. wrote: 

“. . . the Japanese government sees 
itself as a partner with business in 
facilitating economic growth . . . The 
situation is far different from that in 
the United States — where . . ■ . ma- 
jor efforts of the government are de- 
voted not to growth and stimulation, 



but to restraint and regulation of 
business and labor . . . 

This view, along with a great deal of 
other data on foreign trade, was com- 
municated to the President by Mr. Pe- 
terson on April 8, 1971 — only a few 
days .before the President intervened 
in the ITT matter. 

The President and his advisers, (but 
not Attorney General Mitchell, who 
had disqualified himself on matters 
related to ITT) were thus serioucly 
concerned about two aspects of anti- 
trust policy which would eventually 
bear on the ITT matter: (1) the policy 
of attacking gibness per se and 
whether such policy had any economic 
justification, and (2) the need to pre- 
vent misguided antitrust attacks upon 
U.S. companies in competition with 
large foreign industrial entities. 

IL Background on the ITT Litigation 

The justice Department in 1969 initi- 
ated civil litigation against the Inter- 
national Telephone and Telegraph Co., 
a major “conglomerate,” for alleged vi- 
olations of the antitrust laws. The alle- 
gations involved acquisitions by ITT of 
the Grinnell Corporation, the Hartford 
Fire Isurance Company, and the Can- 
teen Corporation. These were only the 
latest and among , the largest of a se- • 
ries of acquisitions made by ITT in the 
years since 1963, a period in which fa- 
vorable tax laws, among other things, 
made acquisitions popular. 

Under Assistant Attorney General 
McLaren, the Atitrust Division of the 
Justice Department was concerned 
with the implementation of an anti- 
trust policy which attacked the general 
merger trend not only because the ef- 
fect of the corporate growth “may be 
substantially to lessen competition,” 
conduct clearly proscribed by the anti- 
trust laws, but also because of the eco- 
nomic concentration itself. 

Other ^experts, including many of the 
President’s advisers, did not see the 
role of antitrustlaw in such all-encom- 
passing achieve political and economic 
aims beyond prevention of restraint of 
trade was unsound. If there were dan- 
gers such as Mr. McLaren and his col- 
leagues feared from conglomerates, 
President Nixon and his adfisers, 
along with other experts, preferred 
solving them throOgh legislation. 

Executives of ITT were also con- 
cerned about the Justice Department 
action, and talked with various admin- 
istration officials to learn their views. 
The chief executive officer of ITT, Ha- 
rold Geneen, was sufficiently con- 
cerned that he attempted to talk to the 
President personally about these is- 
sues in the summer of 1969. The Presi- 
dent’s advisers thought that such a 
meeting was not appropriate, and the 
meeting was not held. 

Other White House officials, how- 
ever, did talk to various representa- 
tives of ITT about antitrust policy. 
Those discussions invariably focused 
on the legal and economic issues of 
whether antitrust suits should be pur- 
sued simply because companies are 
large or rather because they are actu- 
ally restraining trade in a tangible ' 
way. Papers relating to those cpnversa- 
tions have been voluntarily turned 
over to the Special Prosecutor. 

III. Making the ITT Cases Consistent 



With Administration Policy On Anti- 
trust 

During the latter part of 1970, there 
was a question among White House ad- 
visers about whether the antitrust ac- 
tions against the ITT were consistent 
with the notion of keeping hands off 
companies unless they had committed 
some clear restraint of trade rather 
than simply becoming large in size, and 
generally whether the ITT suits were 
consistent with administration policy 
on antitrust. 

While these discussions were taking 
place, the Justice Department lawsuits 
against ITT were continuing. The Jus- 
tice Department’s actions against ITT 
to enjoin the acquisitions of the Grin- 
nell Corporation and Hartford Fire In- 
surance Company were presented to 
the United States District Court for 
the District of Connecticut on Septem- 
ber 17, 1969. The court (Chief Judge 
Timbers, presiding) issued a Memoran- 
dum of Decision on October 21, 1969, 
denying the government’s motion for a 
preliminary injunction to enjoin the 
proposed acquisitions by ITT, but di- 
recting that “hold separate” orders be 
entered to preserve the status quo, 
pending a trial and a decision on the 
merits.,.. , 

Subsequently, a trial of the' Grinnell 
case on the merits was held on Sep- 
tember 15, 1970 and concluded on Oc- 
tober 30, 1970. The court again refused 
to find that ITT had violated the anti- 
trust laws. In his decision, Chief Judge 
Timbers said:. 

“The Court declines the govern- 
ment’s invitation to indulge in an ex- 
panded reading of the statutory lan- 
guage and holds that the statute 
means just what it says. It pros- , 
cribes only those mergers the effect 
of which ‘may be substantially to 
lessen competition’; it commands 
that the alleged anticompetitive ef- 
fects be examined in the context of 
specific product and geographic 
markets; and it does not proscribe 
those mergers the effect of which 
may be substantially to increase eco- 
nomic concentration. ’! ■ r 

Whatever may be the merits of the 
arguments as a matter of social and 
economic policy in favor of, or op- 
posed to, a standard for measuring 
the legality* of a merger under the 
antitrust laws by the degree to 
which it may increase economic con- 
centration rather than by the degree 
to which it may lessen competition, 
that is beyond the competence of the 
Court to adjudicate. As the Court at- 
tempted to make clear in its prelimi- 
nary injunction opinion, if that 
standard is to be changed, it is fun- 
damental under our system of gov- 
ernment that any decision to change 
the standard by made by the Con- ' 
gress and not by the courts.” 

As a result of this, . litigation and 
pending a determination to appeal the 
adverse judgement to the Supreme 
Court of the United States, Assistant 
Attorney General McLaren discussed a 
compromise settlement with ITT dur- 
ing 1970. He indicated he would recom- 
mend that ITT be allowed to keep the 
Grinnell Corporation, but divest itself 
of the Canteen Corporation and not. 
proceed with its pending acquisition of 




the Hartford Fire Insurance Company. 

By the spring of .1971, the President, 
based on the information and advice 
he had received, had concluded that 
the ITT litigation was inconsistent 
with his own views on anti-trust policy. 
The Department of Justice and some 
of the President’s advisers continued 
to maintain, however, that the cases 
were not an attack on bigness and 
were based on clear anti-competitive 
effects of the acquisitions. 

On April 19, 1S71, in a meeting with 
John Ehrlichman and George Shultz, 
then Director of the Office of Manage- 
ment and Budget, the President was 
told by Mr. Ehrlichman that the Jus- 
tice Department had filed an appeal 
with the Supreme Court in the Grim 
nell case which Mr. Ehrlichman de- 
scribed as an “attack on a conglomer- 
ate.” Mr. Ehrlichman further told the 
President that he believed that prose- 
cution of the case was contrary to the 
President’s ..antitrust policy and that, 
as a result, he had tried to persuade 
the Justice Department not to file a ju- 
risdictional statement (due the follow- 
ing day) so as to terminate the appeal. 
He indicated, however, that he had 
been unsuccessful with the Justice 
Department. 

The President expressed irritation 
with the failure of the head of the An- 
titrust Division, Mr. McLaren, to fol- 
low his policy. He then placed a tele- 
phone call to Deputy Attorney General 
Kleindienst and ordered that . the ap- 
peal not be filed. The meeting contin- 
ued with a further discussion of anti- 
trust policy during which Mr. Shultz 
expressed the view that conglomerates 
had been unfairly criticized. 

. The Justice Department, on April 20, 
1971, requested and was granted a de- 
lay in filing the appeal which was due 
that day. On the following day, April 
21, 1971, Mr. John N. Mitchell, the at- 
torney general, advised the President 
that in his judgment it was inadvisable , 
for the President to order no appeal to 
the Supreme Court in the Grinnell 
case. The attorney general reasoned 
that, as a personal matter, Mr. Erwin 
N-. Griswold, solicitor general of the 
United States, had prepared his brief 
for appeal and would resign , were the 
appeal not to proceed. The attorney 
general further feared legislative re- 
percussions if the matter were drop- 
ped entirely. Based upon the attorney 
general’s recommendations, the Presi- 
dent reversed his decision of April 19, 
1971, and authorized the Department 
of Justice to proceed with the case in 
accordance with its own determina- 
tions. He said that he did not care 
about ITT as such, but that he wanted 
the Attorney General to see that his 
antitrust policy was carried out. 

At the end of the same month, April 
1971, the President approved a pro- 
posal for creating a central clearing 
house for information about govern- 
ment antitrust policy within the Wliite 



House, to ensure that the President’s 
views on the subject could be made 
known to all the operating agencies. 

On April 29, 1971, a meeting of ITT 
representatives, Department of Justice 
and Department of Treasury officials 
was held at the Department of Justice 
wherein ITT made a presentation con- 
cerning the financial ramifications of 
the proposed divestiture actions. Fol- 
lowing the meeting, the Department of 
Justice requested that the Treasury 
Department and an outside consultant 
specializing in financial analysis evalu- 
ate the ITT claims. Trese evaluations 
were made in addition to the Justice 
Department’s own analysis of competi- 
tive effect. 

Based on the completed assessment, 
Assistant Attorney General McLaren, 
on June 17, 1971, sent a memorandum 
to the Deputy Attorney General outlin- 
ing a proposed settlement. This pro- 
posal was subsequently communicated 
to ITT representatives and after fur- 
ther negotiations a final settlement, 
extremely similar to Mr. McLaren’s 
June 17 proposal, was agreed upon in 
principle on July 31, 1971, and final 
consent judgments were entered by 
the United States District Courts on 
September 24, 1971. On the first trad- 
ing day after the settlement was an- 
nounced the common stock of ITT fell 
11 per cent, from 62 to 55 on investor 
reaction to the terms of the settle- 
ment. (A summary of the details of the 
settlement appears as an appendix.) 

After the consent judgments were 
made public, several authorities of- 
fered their opinions as to the reasona- 
bleness of the settlements as opposed 
to pursuing the appeal to the United 
States Supreme Court. Former Solici- 
tor General Erwin N. Griswold states 
as follows: 

. “We felt that it would be very dif- 
ficult to win it, not only because the 
law with respect to conglomerate 
mergers is far from clear, but also 
because in this particular case there 
had been sharp conflict in the evi- 
dence before the District Judge, and 
the District Judge had found all the 
facts against us. And all experience 
shows that it is extremely difficult 
to win an antitrust case or another 
type of case in the Supreme Court 
when you have to attack the findings 
of fact.” 

He thus found the settlement 
“extremely favorable” to the Justice 
Department. (Hearings before the 
Committee on the Judiciary, United 
States Senate, 92d Congress, 2d Ses- 
sion, March 8, 1972 at PP. 372-374). 

The opinion of Archibald Cox was 
set forth in a New York Times account 
of October 31, 1973 as follows: 

“It was proper for the President to 
have an interest in such a major 
case, he said. There was nothing im- 
proper in voicing his own opinion.’ 

He added that he thought the Gov- 
ernment received a fair settlement 




in the case.” 

Mr. McLaren described it as a 
“tough” settlement which would have 
immediate deterrent effect in the anti- 
trust area and was therefore prefera- 
ble to waiting three or four years for a 
Supreme Court ruling. 

IV. Selection of San Diego For Re- 
publican National Convention 

The separate and unrelated process 
of decision-making regarding the Re- 
publican National Convention began in 
1971, when the Site Selection Commit- 
tee started to- examine prospective 
sites. 

In the 1971 selection process, six cit- 



ies were seriously considered for the 
1972 convention, and were being con- 
sidered seriously by the site selection 
committee. Working with the Republi- 
can National Committee were White 
House staffers who were concerned for 
the security, logistics and effective 
functioning of the presidency in any 
given location. 

On June 29, 1971, the San Diego City 
Council adopted a resolution authoriz- 
ing the mayor 'of the City of San Diego 
to submit a bid on the Republican Na- 
tional Convention to be held in San Di- 
ego, and to offer financial support of 
$1,500,000. Of this amount, $600,000 was 
to be used for city services, such as po- 
lice and fire protection, extra public 
works responsibilities and other serv- 
ice requirements connected with a con- 
vention. .., 

The remaining $900,000 to be used 
for facilities, rents and other conven- 
tion requirements was conditioned upon 
contributions in cash and services by 
other State and local governmental 
agencies, individuals, corporations and - 
organizations. ,v. . 

A large part of the cash portion of 
the bid was committed by the Shera- 
ton Hotel Corporation, a subsidiary of 
ITT about June 1, 1971, and subse- 
quently confirmed on July 21, 1971. A 
new Sheraton hotel was under con- 
struction in San Diego, and Sheraton 
apparently felt that television public- 
ity for the hotel and the chain would 
be a worthwhile business investment. 
The exact provisions of the donation 
were and are unclear. Apparently ITT- 
Sheraton offered $200,000 with some 
requirement of matching by other San 
Diego businessmen as to one-half of 
the commitment. In any event, a pay- 
ment of $100,000 to the San Diego Con- 
vention and Visitors’ Bureau was re- 
turned when the convention site was 
changed. : - 

The White House Staff report to 
Chief of Staff H.R. Haldeman on possi- 
ble convention sites made no mention 
of ITT. Rather, it recommended San 
Diego because of California’s Republi- 
can Governor, San Diego’s Republican 
Congressman, its proximity to the 
Western White House, its outstanding 
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climate, its relatively large. Did in 
money and services, the importance of 
California in the electoral tally, the at- 
tractive outdoors atmosphere of the 
town, and the excellent security which 
could be offered. 

The President, himself, informed 
Sen. Robert Dole, chairman of the Re- 
publican National Committee, that 
whatever Sen. Dole and Site Selection 
Committee decided was agreeable to 
him. Subsequently, the President ap- 
proved the selection of San Diego bj 
the Site Selection Committee. 



Summary: Final ITT Judgment 

1. Ten-year injunction against acqui- 
sitions of companies having total 
assets of more than 100 million or 
against acquisitions of companies hav- s 
ing sales of $25 million and 15% of 
a concentrated product . market. In- 
junction against acquisitions of insur- - 
anee companies and sprinkler com- 
panies. ,, 

2. Divestiture of both foreign and 
domestic operations of Avis: 

1971 Sales (million) $251 

1971 Assets (million) $266 

3. Divestiture of Grinnell’s entire 
Fire Protection Division. In addition 
divestiture of Grinnell’s entire 46% 
interest in Hajoca Corporation: 

Fire Protection Division 

1971 Sales (million) $ 87 

1971 Assets (million) $ 40 

Hajoca Corporation 

1971 Sales (million) $ 62 

1971 Assets (million) $23 

4. Divestiture of both domestic and 
foreign operations of Levitt: 

1971 Sales (million). . ; $268 

1971 Assets (million) . $322 

5. Divestiture ■ of Canteen: 

1971 Sales (million) $322 

1971 Assets (million — $145 

6. Divestiture of annual life insur- 
ance premium income of about $28 
million. 



Reference: Hearings before the Committee on 
the judiciary, U.S. Senate, 92nd Congress, Part 3, 
?p. 1330-1. 




